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RY AN, Justice
11 In  Septenber 2000, a jury convicted Kajornsak

Prasert phong of three counts of first degree felony nurder and

three counts of arned robbery. Followng the jury’s verdict, the

trial judge conducted a sentencing hearing to determ ne whet her any



aggravating and mtigating circunstances exi sted. The judge found
beyond a reasonable doubt the presence of two aggravating
circunstances for each nurder: 1) Prasertphong commtted the
murders with the expectation of pecuniary gain, Arizona Revised
Statutes (“A R S. ") section 13-703(F)(5) (Supp. 2002); and 2)
Prasert phong commtted nultiple hom cides under AR S. section 13-
703(F) (8). The court found no mtigating factors “sufficiently
substantial to <call for Ileniency.” A RS 8§ 13-703(E)

Accordingly, the trial judge sentenced Prasertphong to death for

two of the nurders.

12 This court recently affirmed Prasertphong’s convictions
on direct review. See State v. Prasertphong, Ariz. , 1 98,
P. 3d (2003). However, while Prasertphong’s direct appeal

was pending, the United States Suprene Court in Ring v. Arizona,
536 U.S. 584, 609, 122 S. Ct. 2428, 2443 (2002) (Ring Il1), held
that Arizona’s capital sentencing schene violated a defendant’s
Si xth Amendnent right to a jury trial.?

13 In holding that Arizona's capital sentencing schene
violates the right to a jury trial guaranteed by the Sixth
Amendnment to the United States Constitution, the Suprenme Court
declared that “[c]apital defendants, no |ess than non-capital

defendants . . . are entitled to a jury determ nation of any fact

! The | egislature anended the statute requiring judge-
sentencing in capital cases. See 2002 Ariz. Sess. Laws, 5th Spec.
Sess. ch. 1, § 1.



on which the legislature conditions an increase in their nmaximm
puni shnent.” Id. at 589, 122 S. C. at 2432. The Court reversed
our decision in State v. Ring, 200 Ariz. 267, 25 P.3d 1139 (2001)

(Ring I'), and remanded for further proceedings consistent withits
decision. Rng Il, 536 U S. at 609, 122 S. C. at 2443.

14 Followng the Suprene Court’s Ring |l decision, we
consolidated all death penalty cases in which this court had not

yet issued a direct appeal nandate to determ ne whether Ring Il

requires this court to reverse or vacate the defendants’ death
sentences. State v. Ring, 204 Ariz. 534, 544, { 5, 65 P.3d 915,

925 (2003) (Ring I11). In Ring 111, we concluded that we wll

exam ne a deat h sentence i nposed under Arizona’s superseded capital

sentencing statutes for harmess error. 1d. at 552, 555, 9 44,

53, 65 P.3d at 933, 936.

15 As a result, we ordered the parties in this case to
address the death penalty sentencing i ssues i n suppl enental briefs.

State v. Ring, Oder No. CR-97-0428-AP (July 17, 2002). Those
briefs have been filed and we now exam ne whether the death
penalties can stand in light of Ring Il. Based on our review of

the record, we cannot conclude that the Rng Il violation
constituted harm ess error.

16 A detail ed account of the facts of this case is set out

in Prasertphong, = Ariz. at _ , 92 - 15, __ P.3d at___ . For

pur poses of this suppl emental opinion, however, the essential facts

3



established that Prasertphong and his co-defendant, Christopher
Huerstel, went to a Pizza Hut in Tucson. After eating, the two
murdered the three enployees, and took a bank bag and the debit
card nachi ne.

17 Because property was taken by force, the trial judge
found that the nurders were conmtted in expectation of pecuniary
gain. See AR S. 8 13-703(F)(5). W thus turn to whether harnl ess
error occurred with respect to this aggravating factor.

18 Conm ssion of an offense “as consideration for the
receipt, or in expectation of the receipt . . . of anything of
pecuniary value” is an aggravating circunstance. A RS § 13-
703(F) (5). To establish the pecuniary gain aggravating
circunstance, the state mnust prove that “the expectation of
pecuniary gain [wa]s a notive, cause, or inpetus for the nurder and
not nerely a result of the nurder.” State v. Hyde, 186 Ariz. 252,
280, 921 P.2d 655, 683 (1996) (citing State v. Spencer, 176 Ariz.
36, 43, 859 P.2d 146, 153 (1993)). In other words, there nust be
proof “that the nurder would not have occurred but for the
defendant’ s pecuniary notive.” Ring IIl, 204 Ariz. at 560, § 75,
65 P.3d at 941 (citing State v. Harding, 137 Ariz. 278, 296-97, 670
P.2d 383, 401-02 (1983) (Gordon, V.C.J., specially concurring)).
19 Proving a taking in a robbery or the existence of sone
econom c notive at some point during the events surrounding a

mur der does not necessarily prove the notivation for a nurder



State v. Medina, 193 Ariz. 504, 513, 975 P.2d 94, 103 (1999);
State v. Geenway, 170 Ariz. 155, 164, 823 P.2d 22, 31 (1991).
Rather, it is “a highly fact-intensive inquiry” requiring the state
to prove a “connection between the nurder and notive through direct
or strong circunstantial evidence.” Ring Ill, 204 Ariz. at 560, 1
76, 65 P.3d at 941 (citing State v. Cafez, 202 Ariz. 133, 159, ¢
94, 42 P.3d 564, 590 (2002)). A nurder commtted i n expectation of
pecuniary gain is distinguished from a “robbery gone bad” or a
“robbery that occurs close intine to a nurder but that constitutes
a separate event for the purpose of an [(F)(5)] determ nation.”
State v. Sansing, 200 Ariz. 347, 353-54, § 14, 26 P.3d 1118, 1124-
25 (2001) (citing State v. MKinney, 185 Ariz. 567, 584, 917 P.2d
1214, 1231 (1996)), vacated on ot her grounds, 536 U S. 954 (2002).
This court has also held that pecuniary gain is an aggravating
factor if a “nmurder was commtted to hinder detection” of a theft
or robbery. State v. Lee, 185 Ariz. 549, 558, 917 P.2d 692, 701
(1996).

110 W will find harmless error affecting this factor only if
we are convi nced beyond a reasonabl e doubt that no reasonable jury

could fail to find that the state proved pecuniary gain beyond a

reasonabl e doubt. Ring IIl, 204 Ariz. at 560, § 79, 65 P.3d at
941.
111 The trial judge determned that the nurders were

notivated by pecuniary gain because they were commtted “to



facilitate the robbery of the Pizza Hut,” a robbery that had
previ ously been di scussed and pl anned by Prasertphong and Huerstel.
The court further found that “even if [Prasertphong’s] statenent
that [he] personally abandoned the plan |[wa]s Dbelieved,”
Prasertphong willingly participated in the killings, the robbery,
and the escape fromand cover up of those crines. Thus, the court
concl uded that Prasertphong and Huerstel commtted the nurders for
pecuni ary gai n.

112 However, other testinony and circunstantial evidence
coul d support a finding that Prasertphong was unawar e t hat Huer st el
planned to kill the Pizza Hut enployees, and that Prasertphong
acted out of shock or panic after Huerstel had commtted the
murders. Al though Prasertphong admtted that he tried to “snap”
the neck of one of the enpl oyees, he also told the police that he
coul d not go through with killing the enpl oyee. Additionally, sone
testinony and the ballistics evidence suggest that Huerstel was the
only shooter.

113 Prasert phong al so contends that his only participationin
the crines was as a “late joiner” in effort to cover up the fact
that he was present at the Pizza Hut when the nurders were
commtted. Although Prasertphong took the bank bag and the debit
card machi ne, neither he nor Huerstel touched the cash register or
the nore than $340 in one victims pockets. Conceivably then, as

Prasertphong clains, a jury could reasonably have concl uded that



the robbery that occurred here constituted “a separate event for
the purpose of an [(F)(5)] determination.” Sansing, 200 Ariz. at
353-54, ¢ 14, 26 P.3d at 1124-25. A jury could also find that this
was a “robbery gone bad” and thus not find the pecuniary gain
aggravating factor satisfied.

114 Therefore, in light of the conflicting evidence, we
cannot say, beyond a reasonabl e doubt, that a jury hearing the sane
evidence as the trial judge wuld have interpreted the
circunstantial evidence or assessed the witnesses’ credibility as
did the trial judge. Consequently, we conclude that the Ring |
error as to the (F)(5) aggravating circunstance was not harni ess.
115 Because three people were nurdered, the trial court also
found that the factor set forth in AR S. section 13-703(F)(8) was
proven. This aggravating factor exists if “[t]he defendant has
been convicted of one or nore other homicides . . . which were
commtted during the conm ssion of the offense.” 1d. To satisfy
this factor, the state nust “establish nore than that the jury
convicted the defendant of first degree nurder and one or nore
ot her homi cides occurring around the sane tinme.” Ring Ill, 204
Ariz. at 560, 1 80, 65 P.3d at 941. Instead, the hom ci des nust be
tenporally, spatially, and notivationally related, taking place
during “one continuous course of crimnal conduct.” State v.
Rogovi ch, 188 Ariz. 38, 45, 932 P.2d 794, 801 (1997) (quoting State

v. Ramrez, 178 Ariz. 116, 130, 871 P.2d 237, 251 (1994)).



116 W will find harmess error affecting this factor in
t hose cases in which no reasonable jury could find that the state
failed to prove the (F)(8) factor beyond a reasonabl e doubt. Ring
11, 204 Ariz. at 561, T 82, 65 P.3d at 942.

117 Overwhel m ng evidence established that the nurders
occurred during a short tine, at the sane place, and were part of
a continuous course of crimnal conduct . Nevert hel ess,
Prasert phong argues that the (F)(8) aggravator does not apply to
hi m because he “was not the killer, and did not share in Huerstel’s
notivation to kill the victins.”

118 As nentioned earlier, the jury convicted Prasertphong of
three counts of fel ony murder based on arned robbery and this court
has affirmed those convictions. The armed robbery convictions
satisfy the elenent of intent for the nurders. A RS § 13-
1105(A)(2); State v. Akins, 94 Ariz. 263, 266, 383 P.2d 180, 182
(1963). Thus, the jury verdicts established that Prasertphong
possessed the same notivation for Kkilling the victins as did
Huerstel. Mbreover, “A R S. 8 13-703(F)(8) does not require any
mental state.” State v. Dickens, 187 Ariz. 1, 25, 926 P.2d 468,
492 (1996). Because the arned robberies and nurders were committed
during a continuous course of crimnal conduct, they were
tenporally, spatially, and notivationally related.

119 Based on the evidence offered at trial, any Ring Il error

as to the (F)(8) aggravator was harm ess beyond a reasonabl e doubt



because we believe that no rational jury could have found
differently than the trial judge did.
120 Qur harmess error inquiry does not end wth the

aggravating circunstances. Ring Ill, 204 Ariz. at 563, § 93, 65 P.
3d at 944. W nust al so consi der whet her reversible error occurred
Wi th respect tothe mtigating circunstances. 1d. The trial judge
found Prasertphong’s age, 19 at the tinme of the nurders, as a
statutory mtigating factor. See AR S. 8§ 13-703(Q (5). The tria
court also considered as non-statutory mtigating factors
Prasertphong’ s | ack of a prior crimnal record, the enotional abuse
he suffered as a young boy, his supportive famly, his good
enpl oynent record, his good courtroom deneanor and behavior in
jail, and his assistance in saving the life of an inmate who
attenpted to commt suicide. The court rejected Prasertphong’ s
clainms that he was a m nor participant in the crinmes, that he could
not foresee that his conduct would cause death, that there was
resi dual doubt about his participation, that he cooperated with
police, and that he felt renorse for his crinmes. Based on those
findings, the court found “beyond a reasonabl e doubt that there are
no mtigating circunstances sufficiently substantial to call for
| eni ency.”

121 Prasert phong argues that a reasonable jury hearing the
i dentical evidence could reach a different conclusion. He contends

that the evidence supports his assertion that he was a mnor



participant, that he was not the shooter, and that he cooperated
with the police. He points to physical evidence indicating that a
bullet was fired fromthe restroom area, suggesting that Huerstel
was the |one shooter. And the detectives corroborated
Prasert phong’s cooperation with the investigation. He also clains
that a jury could reasonably view the evidence of his troubled
chi | dhood, his behavior injail, and his famly support differently
than did the trial judge.

122 The State argues that “[t]he mtigation in this case
pales in conparison to the extrene aggravation inherent in the
col d- bl ooded nurder of 3 innocent victins for the sole purpose of
stealing noney.” Nevertheless, the State concedes that under Ring
11, this case nust be remanded for resentencing.? W accept the
State’ s concessi on because we concl ude that a reasonable jury could
have vi ewed Prasertphong’s mtigation evidence differently than did
the trial judge and find one or nore mtigating factors proven by
a preponderance of the evidence.

123 As we have held previously, “[a] different finding of

2 The State filed a petition for certiorari in the United
States Suprenme Court challenging this court’s position, as applied
in State v. Pandeli, that under the Suprene Court’s decision in
Ring I'l, an analysis of harm ess error at the sentencing phase of
a capital trial nmust also “consider whether reversible error
occurred with respect to the mtigating circunstances.” 204 Ariz.
569, 572, § 10, 65 P.3d 950, 953 (2003); see also Ring IIl, 204
Ariz. at 561-62, 11 87-90, 104, 65 P.3d at 942-43. The State
acknowl edges that if the Suprene Court denies its petition for
certiorari, Ring Ill requires resentencing.

10



mtigating circunstances could affect the determ nati on whet her the
mtigating circunstances are ‘sufficiently substantial to call for
| eniency.’” State v. Pandeli, 204 Ariz. 569, 572, { 10, 65 P.3d
950, 953 (2003) (quoting AR S. 8 13-703(E)). Therefore, we hold
that the Ring Il violation with respect to the mtigating evidence
was not harm ess.

124 Because we cannot concl ude that the sentenci ng procedure
inthis case resulted in harnless error, we vacate Prasertphong’ s

deat h sentences and remand for resentencing by a jury under AR S

sections 13-703 and 703.01 (Supp. 2002).

M chael D. Ryan, Justice

CONCURRI NG:

Ruth V. MG egor, Vice Chief Justice

Rebecca Wiite Berch, Justice

JONES, CJ., concurring in part, dissenting in part:

125 | concur in the result, but |I respectfully dissent from
the mgjority’s conclusion that harmless error analysis 1is
appropriate where sentencing determ nations are nmade by the trial
judge in the absence of the jury. The right to trial by an

inpartial jury is fundanental. The sentencing phaseis, of itself,

11



alife or death matter. Were a judge, not a jury, determ nes all
questions pertaining to sentencing, | believe a violation of the
Sixth Amendnent to the Constitution of the United States has
occurred. Inthe aftermath of the Suprene Court’s decision in Ring
v. Arizona, 536 U.S. 584, 122 S. Ct. 2428 (2002) (Ring Il), the
absence of the jury in the sentencing phase of a capital trial
necessarily anounts to structural error. | would remand the case
for resentencing, sinply on the basis of the Sixth Anmendnent
violation. See State v. Ring, 204 Ariz. 534, 565-67, T 105-14, 65
P. 3d 915, 946-48 (2003) (Fel dman, J., concurring in part, dissenting

inpart) (Ring IIl).

Charl es E. Jones, Chief Justice

Not e: Justice Hurwtz took no part in the consideration or
deci sion of this case.

12



